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I.
STATEMENT OF THE CASE.

1.
Since 1982, Appellant, Linda Freilich, MD, has been a continuously licensed, double Board Certified physician (Internal Medicine and Nephrology) practicing in the State of Maryland.  From October 26, 1982 until April 12, 2000, Appellant maintained hospital privileges at Harford Memorial Hospital (HMH), now integrated and merged into the Upper Chesapeake Health Systems, Inc. (UCHS) (Appellee). See, E-34.
2.
Despite the reappointment recommendations by 1) the Credentials Committee of UCHS’s Medical Staff,  2) the Medical Executive Committee (MEC), and 3) the Ad Hoc Hearing Committee (AHHC or Hearing Committee), each a committee of medical doctors, Appellee’s lay board improperly and wrongfully terminated Appellant’s HMH hospital privileges.  See, E-642, E-902-934, E-2085-2090, and E-2178-2198.
3.
On April 10, 2003, Appellant filed a four (4) Count Complaint
 against Appellee, alleging:  Count I, Breach of Contract, consisting of 1.A. Ethics and Ethical Relationships, 1.B. Breach of Contract for failure to follow the procedures for reappointment, 1.C. Bad Faith and Lack of Fair Dealings, and 1.D. Breach of Fiduciary Duty; Count II, Retroactive Application of New Credentialing Criteria; Count III, Declaratory and Injunctive Relief and Count IV, Denial of Hospital Privileges in Violation of Maryland Public Policy and under Maryland law.  See Complaint, E-32‑61; and Exhibits to the Complaint, E-63-143.

4.
On June 9, 2003, Appellee filed a Motion to Dismiss (In Part) Plaintiff’s Complaint.  See Motion to Dismiss, E-144-184; and attachments thereto E‑196‑368.  Appellee sought to dismiss all Counts except Count I.C. and Count III as to Upper Chesapeake Health Systems, Inc.

5.
On June 13, 2003, Upper Chesapeake Health Systems, Inc. filed its Answer to Count I.C. and Count III.  See Answer, E‑369‑392.
6.
On July 8, 2003, Appellant filed an Opposition to Appellee’s Motion to Dismiss.  See Opposition, E‑393‑450.

7.
On August 27, 2003, Appellee filed a Reply to Appellant’s Opposition to Appellee’s Motion to Dismiss.  See Reply, E‑451‑462.

8.
The Court set September 22, 2003, to hear Appellee’s Motion to Dismiss.  At the hearing in Chambers, the possibility of settlement was discussed, and the Court instructed the parties to attempt to resolve this matter.  Appellant, through Counsel, made an oral Motion to have Appellant reinstated during the pendency of this case.  The Court did not rule on Appellant’s Oral Motion For Reinstatement.  The hearing on the Motion to Dismiss was rescheduled to December 16, 2003. See, E-934-938.
9.
Pursuant to the Court’s instructions, the Appellant made good faith efforts to resolve the matter without success.

10.
Upon Appellee’s request, the hearing date of December 16, 2003 for the argument on the Motion to Dismiss was removed from the Court’s calendar.

11.
The Court held a conference in Chambers on May 24, 2004, and once again ordered the parties to settle this matter.

12.
Appellant, through Counsel, at the conference again moved Judge Carr to reinstate Appellant during the pendency of this case.  Once again, the Court did not rule on Appellant’s Oral Motion for Reinstatement.

13.
The Court stayed this matter and again admonished the parties to settle and created a “settlement framework” for the parties to follow.  Although Appellant made good faith attempts to settle, the parties were not able to resolve their dispute.  On August 4, 2005, the case was placed back on the active docket and discovery proceeded.
14.
On April 12, 2007, Appellee filed a Motion for Summary Judgment.  Appellee moved that all individual Defendants be dismissed and, as to UCHS the corporation, that all Counts except Count I.C. and Count III should be dismissed against UCHS, Incorporated.  See Motion for Summary Judgment, E‑468‑557, and Exhibits thereto, E‑561‑634.

15.
On May 11, 2007, Appellant filed her Opposition to Appellee’s Motion for Summary Judgment (ODMSJ).  See Opposition, E‑635‑1003 and Exhibits thereto, E‑1004‑1467, all incorporated herein.
16.
On June 4, 2007, Appellee filed their Reply to Appellant’s ODMSJ.  See Reply, E‑2338‑2356.

17.
On June 6, 2007, the Court heard oral argument, took the matter sub curia and removed the case from the active trial docket.

18.
On December 19, 2008, the Court issued its Opinion and entered an Order granting Appellee’s Motion for Summary Judgment.  The Court dismissed Appellant’s entire Complaint notwithstanding the fact that Count I.C. and Count III were not before the Court as to Upper Chesapeake Health Systems, Incorporated.  See, E-2390-2420.
19. 
On January 13, 2009, Appellant timely noted an appeal to the Court of Special Appeals.  See, E-2421.
II.
QUESTIONS PRESENTED.
1.
Whether The Court Erred When It Dismissed Count I.C. And Count III As To Upper Chesapeake Health Systems, Inc. Because Those Counts Were Not Before The Court On Either The Motion To Dismiss Or Motion For Summary Judgment.
2.
Whether The Court Failed To Correctly Apply The Summary Judgment Standard When Material Facts Are In Dispute.
3.
Whether The Court Erred When It Ruled That Appellee Was Entitled To Immunity Pursuant To The Health Care Quality Improvement Act (HCQIA), 42 U.S.C. §§ 11101-11152 TA \s "HCQIA" , Even Though Appellee’s Actions Were Outside Of The Scope Of HCQIA’s Immunity.
4.
Whether The Court Erred In Its Application Of Bender v. Suburban Hospital, Inc. TA \s "Bender v. Suburban Hospital, Inc." , 134 Md.App. 7, 758 A.2d 1090 (2000), Because Appellant’s Recredentialing Process Was Poisoned.
5.
Whether The 1995 Bylaws Applied To Appellant’s Reappointment Rather Than The 1998 Bylaws.

6.
Whether Appellant Abandoned Her Claim For Injunctive Relief.
7.
Whether The Court Erred When It Dismissed Appellant’s Claim That Appellee Violated Maryland Public Policy When Appellee Denied Appellant’s Reappointment.

III.
STATEMENT OF FACTS.
1.
Appellant, a Board Certified Internist and Nephrologist, has practiced in Harford County since 1982.  From 1982 until April 12, 2000, she had staff privileges at HMH.  Appellant also had privileges at Fallston General Hospital, UCHS predecessor facility, from 1982 until July 1997. See, E-34 and E-680-689.
2.
Appellant at all times relevant hereto, advocated both orally and in writing for the rights, quality of care, and safety of her patients, including nursing home patients, skilled nursing facility patients, dialysis patients, disabled patients and indigent patients.  See, E-644, E-649-650, E-660-663, E-666-675, E-690 and E-782-803.
3.
Appellant reported substandard medical care, physician errors, disparate treatment of indigent and disabled patients, as well as substandard hospital, Transitional Care Unit (TCU) and Intensive Care Unit (ICU) practices and services.  Appellant’s complaints and suggestions,  included, but were not limited to: the lack of properly trained and licensed TCU nurses, absence of quality assurance, medical errors, and insufficient quality and safety oversight by the appropriate hospital personnel.  See, E-644, E-648, E-656, E-658-659, E-662, E-667-673, E-675-687 and E-690.
4.
Appellant is one of the few physicians in Harford County who actively cares for and treats indigent patients.  Through her office the elderly, disabled and unemployed can obtain free drug samples and enroll in indigent patient programs sponsored by the pharmaceutical companies.  See, E-38, E-649-650 and E-660-663.
5.
On July 17, 1998, Appellant applied for reappointment to the medical staff under the 1995 Bylaws, which were in effect at the time of her application for reappointment, and COMAR Regulations 10.07.01.24(E)(2) TA \l "COMAR Regulations 10.07.01.24(E)(2)" \s "COMAR Regulations 10.07.01.24(E)(2)" \c 2  which require medical staff members to apply for reappointment at least every two years.  See, E-56-57, E-2189-2190.
6.
On August 10, 1998, Dr. Margaret Vaughan, Appellee’s Senior Vice President for Medical Affairs, wrote to Appellant expressing UCHS’s concern about alleged misstatements contained in Appellant’s reappointment application, specifically concerning the 1997 suspension/revocation of her staff privileges at UCHS’s Fallston General Hospital
.  See, E-1118-1119.
7.
On October 26, 1998, the Credentials Committee recommended Appellant for a one‑year reappointment.  The Credentials Committee reviewed Appellant’s reappointment application, Dr. Vaughan’s letter, and a letter from hospital counsel (Ward Coe, Esquire) concerning Appellant’s prior suspension at Fallston General Hospital, plus a letter from Pam Aitken, the TCU Program Administrator, regarding various alleged issues at the TCU.  The Credentials Committee’s recommendation was forwarded to the MEC.  After the MEC reviewed Appellant’s reappointment application and considered the various issues before it including the Aitken letter, on November 9, 1998, the MEC recommended Appellant’s reappointment for a period of one year, from October 1998 to November 1999.  See, E-1109-1113, E-1138-1140.
8.
Because the lay Board Members do not have medical backgrounds, hospital physician privileging standards and federal and Maryland law and regulations require hospital boards to rely on the MEC and generally defer to the MEC’s medical expertise when voting on physicians’ hospital privileges.  A hospital board cannot consider and take action on a physician’s hospital privileges unless the board has before it a current recommendation from the MEC or equivalent committee of physicians.  See, E-834-835, E-844, E-819-820.  An up-to-date recommendation from the MEC gives a hospital board the authority to consider and take action on an application for reappointment.  See, Conditions of Participation for Hospitals, 42 C.F.R. § 482.12 & .22 TA \l "Condition of Participation for Hospitals, 42 C.F.R. § 482.12 & .22" \s "Condition of Participation for Hospitals, 42 C.F.R. § 482.12 & .22" \c 2 .
9.
At the December 8, 1998 Board meeting, contrary to its past practice, See, E-841-844, Appellee’s Board did not accept the MEC’s recommendation for Appellant’s one-year appointment.  Instead, the Board voted to extend Appellant’s staff privileges until the next Board meeting in April 1999.  See, E-1260-1262.  The stated purpose of this extension, rather than final reappointment approval, was to have the MEC conduct a further review of Appellant’s application for reappointment, in particular, to review specific alleged new information and issues. In fact, there was no new information or new issues regarding the TCU. The alleged new information and issues concerning the TCU had been previously reviewed by Dr. Dhanjani as President of the Medical Staff and Chair of the Credentials Committee, by the Credentials Committee as a body, and by the MEC, before the MEC recommended to the Board that Appellant be reappointed for one year.  See, E-772-782, E-926-931, E-1109-1113, E-1138-1140.
10.
The members of UCHS’s Board who were medically-trained did not vote on the motion to have the MEC re-review Appellant’s application for reappointment.  See, E-888-889, E-934, E-969-974.
11.
Dr. Camacho, then President of the Medical Staff, appointed an Ad Hoc Committee chaired by Barry Wohl, M.D. to investigate the alleged new information and issues concerning Appellant related to  incidents and complaints from the TCU.  See, the cited references in Number 9 above.
12.
On April 12, 1999, after the MEC reviewed the report of Dr. Wohl’s Committee, under pressure from UCHS CEO Lyle Sheldon, the MEC recommended denial of Appellant’s reappointment.  See, E-817-818.
13.
At the Board Meeting of April 13, 1999, the Board considered the MEC’s recommendation and denied Appellant’s reappointment.  The Board temporarily continued Appellant’s privileges to provide her an opportunity to appeal and for a hearing pursuant to the Medical Staff Bylaws.  See, E-2407 #22.
14.
By letter of May 10, 1999, Appellant requested a hearing.  See, E-2407 #25.
15.
Appellant’s hearing request was granted and UCHS convened an Ad Hoc Hearing Committee (AHHC) to provide Appellant a hearing on the charges against her.  The hearing panel consisted of four physicians and a hearing officer - an attorney at law – all appointed by UCHS.  From September 30, 1999, through January 11, 2000, the AHHC held seven days of hearings.  Both Appellant and Appellee submitted post-hearing briefs.  See, E-2407-2408 #26.
16.
After seven days of hearings, reviewing the evidence, and the post-hearing briefs, the AHHC issued its written report and decision that included detailed findings of fact.  The AHHC found that:

Appellant’s use of the word ‘witness’ in her letter to her Departmental Chair was not an attempt to deceive. See, E-1014.
[T]here is insufficient evidence to prove the Appellant was untruthful or made the remark claimed in the memo…in the Gotti incident….See, E-1015.

[T]here was no false impression attempted or created…[that] Nurse Gallion signed her name to a statement…Appellant attributed to her….See, E-1015.

The evidence offered by the Hospital is insufficient to conclude…Appellant gave untruthful testimony…that two named Hospital employees were told by their supervisors not to testify on Appellant’s behalf…See, E-1015.

[T]he testimony concerning whether the Appellant or her Departmental Chair wanted to reschedule a meeting is not sufficient to conclude the Appellant was not telling the truth.  See, E-1016.

The Committee does find that much of the material documenting the Appellant’s behavior and statements is extremely dated.  The ‘33 Complaints’ are from an extended period….[and do not] take into account the Appellant’s high patient volume and the possible ramifications of her providing service to the ‘underserved’.  See, E-1017.
The four physicians on the Hearing Committee, after weighing all of the evidence, unanimously recommended to Appellee’s Board that Appellant be appointed retroactively for a period of one year and merged into the new UCHS hospital system.  See, E-1012-1019.
17.
Upon receipt of the AHHC’s report and recommendations, the Appellee’s Board met on February 8, 2000 to consider the AHHC’s report and recommendation.  See, E-2138-2141.

 18.
At its meeting of February 8, 2000, the Board gave little consideration to the Hearing Committee’s report, findings and recommendation that Appellant be reappointed.  Dr. Vaughan provided a history of Appellant’s complaints of substandard care and the prior (1997) suspension of her staff privileges at Fallston.  All of those issues were previously reviewed by the Credentialing Committee, the MEC and the AHHC.  Each committee was comprised of medical professionals and every committee recommended reappointment.  The Board disregarded the Hearing Committee’s January 2000 recommendation for a one-year reappointment.  Instead, Appellee relied on the outdated April 12, 1999 MEC recommendation and voted to deny Appellant’s reappointment.  See, E-903-931, E-2138-2141.
19.
By letter of February 9, 2000, Dr. Vaughan told Appellant of the Board’s decision and advised her of her right to a hearing before an Appellate Review Committee of UCHS’s Board.  See, E-2408 #31.
20.
Appellant, by letter of February 14, 2000, requested an Appellate Review Hearing.  See, E-2408 #32.
21.
By letter of February 22, 2000, Dr. Vaughan advised Appellant’s counsel that an appellate review hearing would be held on March 16, 2000, before four members of UCHS’s Board. See, E-40-42, E-2408 #33.
22.
On March 16, 2000, the Appellate Review Committee of UCHS’s Board met and heard an oral presentation by Appellant and argument by her counsel.  Dr. Vaughan and the Hospital’s counsel also addressed the Board.  See, E-2408 #35.
23.
On March 30, 2000, the Board’s Appellate Review Committee issued its decision, again based on the out-of-date, April 12, 1999 recommendation by the MEC to deny Appellant’s reappointment. That was the same stale MEC recommendation, from April 12, 1999, that UCHS’s Board relied upon for its authority to deny Appellant’s application for reappointment at its meeting on February 8, 2000, resulting in the vote to terminate her. See, E-2143.
24.
On April 6, 2000, the Executive Director of the Maryland State Medical Society, Michael Preston, Esquire, sent a letter to Roger Schneider, M.D., the Chair of UCHS’s Board.  See, E-73. Mr. Preston warned the Board that it was on course to violate the due process hearing standards of the Medical Staff Bylaws promulgated by the body that accredits most hospitals including UCHS’s facilities, the Joint Commission on Accreditation of Healthcare Organizations (JCAHO or Joint Commission).  See, Maryland Health-General Code, § 19-319, 42 U.S.C.A § 1395bb TA \l "Maryland Health-General Code, § 19-319, 42 U.S.C.A § 1395bb" \s "Maryland Health-General Code, § 19-319, 42 U.S.C.A § 1395bb" \c 2 .
25.
In his April 6, 2000 letter, Mr. Preston reminded Dr. Schneider that under Joint Commission standards if the governing board of a JCAHO-accredited hospital votes on a physician’s appointment or reappointment opposite to the last recommendation to the board from the medical staff (usually a recommendation from the MEC), the hospital board is required to appoint a Joint Conference Committee (JCC) to review the matter.  He noted that the procedure:
[Is based upon] JCAHO’s firm position on neither the governing board nor the organized medical staff being able to unilaterally usurp the role and functions of the other.

A JCC has equal members of the medical staff and the governing body.  Mr. Preston noted the AMA reaffirmed the procedure at its 1989 Annual Meeting.  See, E-73.

26.
UCHS’s Medical Staff Bylaws require AHHC reports and recommendations be sent to the MEC and to the Board.  Sec. 3.4.6, 1998 Bylaws.  See, E-1369.  In his April 6, 2000 letter, Mr. Preston noted that the Maryland State Medical Society regarded “the recommendations of the AHHC as the last statement of the medical staff on the matter”.  See, E-73.

27.  The January 2000 report and recommendation to reappoint from the Hearing Committee was sent directly to Appellee’s Board.

28.
Appellee’s Board violated UCHS’s Medical Staff Bylaws when, after voting on Appellant’s reappointment in a manner opposite to the recommendation of the Hearing Committee (treating that Committee as if it were the MEC), Appellee failed to appoint a Quality Conference Committee, see E-959-961, and a Joint Conference Committee as the Executive Director of the Maryland Medical Society had advised was required by accreditation standards generally the same as Medicare Conditions of Participation.  See, 42 C.F.R. § 482.12 & .22 TA \s "Condition of Participation for Hospitals, 42 C.F.R. § 482.12 & .22" . 
29.
According to Joint Commission due process standards for medical staff bylaws, it is only after the Joint Conference Committee meets, deliberates, and reports back to the board that the hospital board once again has the authority or jurisdiction to determine whether to grant or deny the physician’s application for appointment or reappointment.  See, E-2085-2148.

30.
Dr. Schneider replied to Mr. Preston on April 7, 2000, See Exhibit 10 to Freilich deposition,  E-894 and A-1.

31. 
Appellee on April 11, 2000, terminated Appellant’s privileges, See, E-882-902.
IV.
ARGUMENT.
A.
Standard of Review.

Summary judgment in a declaratory judgment action (Count III) “is the exception rather than the rule” and the Court must declare the rights of the parties.  The granting of summary judgment by the lower Court as to Count III was error because the Court failed to “declare the rights of the 
parties”.  See, Megonnell v. United Services Automobile Association, 368 Md. 633, 642, 796 A.2d 758, 763-764 (2002) TA \l "Megonnell v. United Services Automobile Association, 368 Md. 633, 642, 796 A.2d 758, 763-764 (2002)" \s "Megonnell v. United Services Automobile Association, 368 Md. 633, 642, 796 A.2d 758, 763-764 (2002)" \c 1  and Nationwide Mutual Insurance Co. v. Scherr, 101 Md.App. 690, 695, 627 A.2d 1297, 1288 (1994). TA \l "Nationwide Mutual Insurance Co. v. Scherr, 101 Md.App. 690, 695, 627 A.2d 1297, 1288 (1994)" \s "Nationwide Mutual Insurance Co. v. Scherr" \c 1   
The Standard of Review of a grant of summary judgment is de novo.  Summary judgment is only appropriate when there is no genuine dispute as to any material fact.  The record is reviewed in the light most favorable to the non-moving party and the Court is to construe any reasonable inference against the moving party.

In Ecology Services, Inc. v. Clym Environmental Services, LLC, 181 Md. App. 1, 11-2, 952 A.2d 999, 1005 (2008) TA \l "Ecology Services, Inc. v. Clym Enviornmental Services, LLC, 181 Md. App. 1, 11-2, 952 A.2d 999, 1005 (2008)" \s "Ecology Services, Inc. v. Clym Environmental Services, LLC" \c 1 , the Court made it clear that:

When considering a trial court’s grant of summary judgment, we review the record in the light most favorable to the non-moving party . . . court resolves any disputed material facts in favor of the non-moving party.  Where no material facts are in dispute, we must determine whether the trial court correctly entered summary judgment as a matter of law, applying a de novo standard of review.  (Internal quotation omitted.)
Appellant’s ODMSJ presented many disputed material facts: specific, in detail and with precision. Appellant did not offer a mere scintilla of evidence or even bare allegations to counter Appellant’s recitals of disputed material facts.  Appellant supported each disputed material fact with deposition testimony and/or documents.  See, E‑635‑1002, incorporated herein by reference.  The Court, however, acted as a fact finder and improperly resolved disputed material facts instead of merely determining whether material disputed facts existed.

The Court in Newell v. Runnels, 407 Md. 578, 607-608, 967 A.2d 729, 746 (2009) TA \l "Newell v. Runnels, 407 Md. 578, 607-608, 967 A.2d 729, 746 (2009)" \s "Newell v. Runnels" \c 1 , stated that:
We do not endeavor to resolve factual disputes, but merely determine whether they exist and “’are sufficiently material to be tried.’”  (Emphasis supplied.)
See also, Hill v. Cross Country Settlements, LLC, 402 Md. 281, 294, 936 A.2d 343, 351 “a judge makes no findings of fact.”  Despite Appellant’s material evidence to the contrary, this judge made a finding of fact by ruling that the Board’s decision was in furtherance of quality health care. 
B.
Appellant’s Argument on the Question Presented.
1.
The Court Erred When It Dismissed Count I.C. And Count III As To Upper Chesapeake Health Systems, Inc.
Count I.C. alleging bad faith and lack of fair dealings and Count III, Declaratory Judgment, should not have been dismissed because Appellee did not move for summary judgment as to UCHS on those Counts.  Neither party briefed or argued those issues because they were not raised by Appellee’s Motion to Dismiss.  The Court cannot sua sponte dismiss Count I.C. and Count III when Appellant has provided evidence to support those claims and because Appellant was not given an opportunity to argue those issues.
2.
The Court Failed To Correctly Apply The Summary Judgment Standard When Material Facts Are In Dispute.
The Court, in its Opinion on pages 16 through 20 (see, E‑2405‑2409), sets forth material facts that it asserts are undisputed.  Many of the material facts listed by the Court are disputed, and they affect the outcome.  Under Maryland law, Appellant is entitled to have the benefit of all inferences that can be drawn from evidence she has presented.
The Court in King v. Bankerd, 303 Md. 98, 110‑112, 492 A.2d 608, 614‑615 (1985) TA \l "King v. Bankerd, 303 Md. 98, 110‑112, 492 A.2d 608, 614‑615 (1985)" \s "King v. Bankerd" \c 1 , states that:

[W]here the underlying facts are undisputed, if those facts are susceptible of more than one permissible inference, the choice between those inferences should not be made as a matter of law, but should be submitted to the trier of fact.  (Emphasis supplied.)
The Court in Seaboard Surety Company v. Kline, 91 Md. App. 236, 242, 603 A.2d 1357, 1360 (1992) TA \l "Seaboard Surety Company v. Kline, 91 Md. App. 236, 242, 603 A.2d 1357, 1360 (1992)" \s "Seaboard Surety Company v. Kline" \c 1 , stated that “[a] material fact is one which will ‘somehow affect the outcome of the case.’”  In this case there are material facts in dispute which affect the outcome of this case, specifically the determination whether or not HCQIA TA \s "HCQIA"  immunity applies.  

The Court of Special Appeals in Goodwich v. Sinai Hospital of Baltimore, Inc., 343 Md. 185, 206‑207, 680 A.2d 1067, 1077-1078 (1996) TA \l "Goodwich v. Sinai Hospital of Baltimore, Inc., 343 Md. 185, 206‑207, 680 A.2d 1067, 1077-1078 (1996)" \s "Goodwich v. Sinai Hospital of Baltimore, Inc." \c 1 , stated that:

Thus, in keeping with Maryland law, the trial judge is not allowed to weigh evidence.  . . .  [T]he judge’s function is not himself to weigh the evidence and determine the truth of the matter but to determine whether there is a genuine issue for trial”) … In Maryland, when there is a genuine issue of material fact, the evidence, or the inferences deducible therefrom, is sufficient to permit the trier of fact to arrive at more than one conclusion; consequently, the moving party is not entitled to judgment as a matter of law.  Because the applicable standard in civil cases is preponderance of the evidence.  . . .  In other words, the generation of a genuine dispute of material fact is, in this context, the equivalent of meeting a preponderance of the evidence standard at trial.  We thus conclude that the proper summary judgment standard in this case is whether Dr. Goodwich produced sufficient evidence of the existence of a genuine dispute as to the material fact of whether Sinai was entitled to the qualified immunity prescribed by the HCQIA TA \s "HCQIA" .  (Emphasis supplied.)
Appellant has provided ample evidence disputing the assertion that Appellee is entitled to HCQIA immunity.
The Court of Special Appeals stated in Bender v. Suburban Hospital, Inc. TA \s "Bender v. Suburban Hospital, Inc." , 134 Md.App. 7, 38, 758 A.2d 1090, 143 Lab. Case. P 59, 187 (2000):

In civil cases like this one, “the generation of a genuine dispute of material fact is … the equivalent of meeting a preponderance of the evidence standard at trial.” Id.  The proper summary judgment standard here is thus whether Dr. Bender produced sufficient evidence of the existence of a genuine factual dispute over Suburban’s entitlement to qualified immunity under the HCQIA TA \s "HCQIA" .

Appellant has met the “preponderance of the evidence” standard by producing ample evidence that disputes Appellee’s entitlement to qualified immunity under HCQIA TA \s "HCQIA" .  
The Goodwich TA \s "Goodwich v. Sinai Hospital of Baltimore, Inc."  and Bender TA \s "Bender v. Suburban Hospital, Inc."  standard for weighing a motion for summary judgment in the context of claims of HCQIA immunity was affirmed in Sadler v. Dimensions Healthcare Corp., 378 Md. 509, 836 A.2d 655, 670-674 (2003) TA \l "Sadler v. Dimensions Healthcare Corp., 378 Md. 509, 836 A.2d 655, 670-674 (2003)" \s "Sadler v. Dimensions Healthcare Corp., 378 Md. 509, 836 A.2d 655, 670-674 (2003)" \c 1 .  The Sadler TA \s "Sadler v. Dimensions Healthcare Corp., 378 Md. 509, 836 A.2d 655, 670-674 (2003)"  Court explained that in Goodwich TA \s "Goodwich v. Sinai Hospital of Baltimore, Inc." : 

We held that under the federal immunity statute, the physician had the burden to produce ‘sufficient evidence of the existence of a genuine dispute as to the material fact of whether [the hospital] was entitled to the qualified immunity prescribed by the HCQIA.  (836 A.2d. at 672).

Appellant has met her burden by pointing out precisely how the material facts in dispute affect this Court’s determination whether Appellee is entitled to HCQIA immunity on summary judgment.

Two committees, the Credentialing Committee and the MEC, prior to the Board’s December 8, 1998 meeting, thoroughly reviewed all complaints and issues regarding Appellant and found that there were no health care quality issues and recommended reappointment.  The AHHC, after seven days of live testimony and reviewing all of the evidence, recommended appointment. Those recommendations clearly were in furtherance of quality health care.

Neither the Board nor the Board’s Appellate Review Committee heard testimony or read the Ad Hoc Hearing Committee’s transcript.  See, E-1786, lines 15-16.  The AHHC found that much of the material regarding Appellant was “extremely dated”.  See, E-691.  Appellee; however, used that “extremely dated” material to deny Appellant’s reappointment.  It is clear Appellee did not act in furtherance of quality health care.
On March 11, 2009, the United States District Court for the Eastern District of Michigan addressed HCQIA TA \s "HCQIA"  immunity detailing how material facts in dispute affect summary judgment rulings under HCQIA. TA \s "HCQIA"  Ritten v. Lapeer Regional Medical Center, 611 F. Supp.2d 696, 711, 718, 720-721, 723 (2009) TA \l "Ritten v. Lapeer Regional Medical Center, 611 F. Supp.2d 696, 711, 718, 720-721, 723 (2009)" \s "Ritten v. Lapeer Regional Medical Center, 611 F. Supp.2d 696, 711, 718, 720-721, 723 (2009)" \c 1 

 TA \s "Ritten v. Lapeer Regional Medical Center, 611 F. Supp.2d 696, 711, 718, 720-721, 723 (2009)" , relates:
Following the conclusion of the lengthy hearing process, the hearing committee released its July 18, 2006 decision-as supplemented by a brief statement dated August 3, 2006-in which it determined “by a majority vote” that the suspension of Plaintiff’s staff privileges should be continued.  . . .  Under this record, “a “reasonable jury could conclude that [Buxton] was in a position to influence” the board’s decision to reinstate the suspension of Plaintiff’s privileges.  . . .  First, there is sufficient evidence in the record from which a trier of fact could conclude that Buxton did not make this decision “in the reasonable belief that the action was in furtherance of quality health care,” but rather on less appropriate-and, indeed, legally impermissible-grounds.  As explained earlier, Plaintiff has raised genuine issues of fact as to whether Buxton suspended his privileges in retaliation against his EMTALA-protected refusal to transfer a patient who was suffering from an emergency medical condition that had not been stabilized.  If Buxton acted on this basis, a trier of fact could readily conclude that such a decision was not grounded in considerations of quality health care, but instead upon an unfounded belief that Plaintiff was performing elective abortions in violation of LRMC policy.  . . .  Thus, Defendants are not entitled to immunity from liability under the HCQIA TA \s "HCQIA"  for Plaintiff’s claims arising from Buxton’s initial suspension of his staff privileges. …  Finally, and as discussed earlier, a trier of fact certainly could question the extent to which Buxton might have brought his allegedly retaliatory motives to bear upon the Board’s decision making process at its September 9 special meeting.  Consequently, the Court cannot say as a matter of law that the Board’s reinstatement of the suspension of Plaintiff’s staff privileges meets the standards for immunity under the HCQIA.  (Emphasis supplied.)
Like Ritten,  TA \s "Ritten v. Lapeer Regional Medical Center, 611 F. Supp.2d 696, 711, 718, 720-721, 723 (2009)" this record has many disputes of material facts, including the fact that Dr. Osman, a member of Appellee’s Board, testified that he did not know how the denial of Appellant’s reappointment to the medical staff furthered the quality of health care.  See, E‑641 to E‑642.  Appellant also presented credible evidence that the Board fabricated “new information and issues” in order to hide behind HCQIA TA \s "HCQIA"  in denying Appellant’s reappointment. And, like Dr. Buxton, Dr. Schneider and Lyle Sheldon, Chairman of the Board and CEO, respectively, were in a position to influence the Board’s decision.  Dr. Schneider and Mr. Sheldon did in fact improperly influence the Board’s decision.  See, E‑645 to E‑647.  At page 20, E‑2409, of the Circuit Court’s Opinion, is an incorrect statement that “[T]here is no dispute as to the accuracy of the foregoing recitation of the significant events concerning the processing of her application for reappointment.”  Appellant strongly disagrees with that statement and has presented the evidence to prove these disputes.
In paragraph 12 and 13, on page 17, E‑2406, of the Court’s opinion, the Court recites the following disputed facts:  

12.
At that meeting, these new concerns had not yet been fully investigated. The Board voted to temporarily continue her privileges until these new concerns could be investigated and reviewed. … The purpose of this extension rather than final reappointment approval was to have the Medical Executive Committee conduct a further review of the reapplication for reappointment and the new information.

13.
This Ad Hoc Committee was also tasked to investigate new issues concerning the Plaintiff related to incidents and complaints concerning Plaintiff from the Transitional Care and Intensive Care Units of Defendant’s facility.

These disputed facts affect whether Apellee’s Board members believed that their actions were taken in furtherance of quality health care.  First, the Board members testified in their depositions that they follow the recommendation of the Medical Executive Committee (“MEC”).  See, E‑841‑844.  When the MEC, on November 9, 1998, recommended reappointing Appellant for one year, the Board, according to the Board Members’ own deposition testimony, would have voted to approve the MEC’s recommendation to reappoint Appellant.  See, E‑834.
Board Members testified in their depositions that the lay members do not have medical backgrounds to make an independent decision or evaluation and they rely on the MEC.
On Page 201, E‑841, and Page 204, E‑844, of Plaintiffs’ Opposition, Appellant cites the testimony of a Board member, William Acker.

A.
We voted here based upon the recommendation of the MEC.

Q.
Does the board review the overall performance of a physician concerning an application for reappointment?

A.
We rely upon the MEC to make such reviews in concert with the Quality of Care Committee and would rely upon them for information relative for reappointment. 

Dr. Cecilio Camacho, on March 5, 2007, testified at his deposition that:

A.
When we have a meeting of the MEC some of these doctors and the head of the departments, they mention about their concern about Dr. Freilich.

Q.
When those doctors gave complaints about Dr. Freilich at the MEC … did Dr. Freilich have an opportunity to cross examine these doctors?

A.
No. 

Q.
Did Dr. Freilich have an attorney present who had the ability to challenge the words of those doctors’ complaints? 

A.
No.

See Plaintiffs’ Opposition to Defendants’ Motion for Summary Judgment, pages 179-180, E‑819-820.  Dr. Camacho also testified that:

Q.
How did you vote? 

A.
Usually we vote … nay or yea … most probably I voted yes. 

Q.
Why is that? 

A.
Well I have to follow the recommendation of the MEC. 

See Plaintiffs’ Opposition to Defendants’ Motion for Summary Judgment, page 194, E‑834.

Lyle Sheldon, Deposition Testimony, January 26, 2007.

Q.
… please describe the role that the Board has with respect to physician’s applications for reappointment?

A.
the role that they have is to act on a recommendation that is coming from the MEC. 

See ODMSJ, page 195, E‑835.

Instead of following the November 9, 1998, MEC recommendation for the conditional one-year reappointment, the Board fabricated minutes that falsely stated the Board was made aware of a new issue that occurred after the original MEC meeting.  This “additional issue” never existed. 
The minutes of the Board meeting of February 8, 2000, address the Board’s December 8, 1998, minutes
 by falsely stating: 
[S]hortly following recommendation for reappointment of this physician, an additional issue, one considered behavioral in nature, was brought to Management’s attention. 
When asked what that additional issue was, Dr. Vaughan testified in her deposition that it was the matters stated in Pam Aitken’s letter of October 15, 1998.  The Credentials Committee minutes of October 26, 1998 state that the Committee had previously reviewed:  
Complaints from the Transitional Care Unit indicating issues with violations of patient confidentiality and patient rights and demeanor toward staff and patient’s family (attachment F). 
Attachment F to the Credentials Committee’s minutes is Pam Aitken’s October 15, 1998 letter.  
Dr. Vaughan in her deposition on page 289, lines 15-21 and page 290 testified that (see, E‑2064-2065):

Q.
By Ms. Chancler: … Okay.  And then according to these minutes, the board was also apprised of an additional behavioral issue involving Dr. Freilich; do you see that?

A.
Yes.

Q.
And this may have been covered earlier, I can’t remember, but is that the letter from Ms. Aitken –

A. Yes.

Q.
– which is an attachment to the credentials committee minutes of October 26th of 1998?  And I think the Bate numbered page is 41968.  Do you see that?

A.
Yes, that would be it. 

The Court’s Opinion failed to address the fact that the Board’s minutes of December 8, 1998 were fabricated.  Aitken’s letter had been previously reviewed and investigated by both the Credentials Committee and the MEC prior to November 9, 1998.  The minutes of the Board’s December 8, 1998 meeting recite that additional issues arose after the November 9, 1998, MEC meeting.  Dr. Vaughan testified in her deposition the additional issues were raised in Pam Aitken’s letter. That letter had already been considered by the Credentialing Committee and the MEC prior to their recommendation to grant Appellant staff privileges for one year.  The MEC obviously did not feel that those issues were serious enough to appoint a subcommittee to further investigate the content of Pam Aitken’s letter at the time the MEC originally recommended, in November 1998, that Appellant be reappointed.
On page 290, E‑930 of the ODMSJ, Appellant stated that:

The review of the MEC meeting minutes, and the Credentialing Committee Minutes, Exhibit 32, and the letter of Dr. Wohl to Dr. Freilich dated January 7, 1999, Exhibit 91, clearly show that there is no new or additional issue as of December 8, 1998.  Dr. Wohl in his letter to Dr. Freilich identifies three (3) issues from the Pam Aitken’s letter and adds an alleged additional ICU complaint which was received after December 8, 1998.  The alleged ICU complaint referred to in Dr. Wohl’s letter concerned a patient Nadine Pugh.  Ms. Pugh was not admitted to Harford Memorial Hospital until December 17, 1998.  The December 8, 1998, Board Meetings minutes are inaccurate, false and fabricated as no such new issue existed.

Pam Aitken’s October 15, 1998 letter to Dr. Dhanjani begins, “As was discussed earlier today, we have experienced several instances….” It follows, Dr. Dhanjani took these instances into consideration when on October 26th, the Credentialing Committee he chaired recommended Appellant’s conditional one-year reappointment.  The Board’s minutes are clearly fabricated because they state that an additional issue arose.  The Board fabricated an alleged new incident because, without a new incident, the Board was unable to continue to thwart Appellant’s reappointment and would have had to follow the MEC’s recommendation to reappoint Appellant.  Because there was not a single committee or MEC recommendation to support the denial of Appellant’s application of reappointment, the Board was forced to fabricate this “additional issue”.  See pages 132, E‑772, pages 134-135, E‑774‑775, page 142, E‑782, and page 286, E‑926, of Plaintiffs’ ODMSJ.  

This new nonexistent but fabricated issue gave the Board a justification to send Appellant’s application for reappointment back to the MEC and the opportunity to pressure the MEC to change its original decision that recommended Appellant’s reappointment.  The Board knew there were no new additional issues, and, therefore knew the decision to postpone the vote on Appellant’s application for reappointment was not in furtherance of quality health care.  Lyle Sheldon, the CEO of the Hospital and Board Member, was instructed to persuade the MEC to change its original recommendation of reappointment.  The MEC’s original recommendation for reappointment was based on furtherance of quality health care after a comprehensive review of all issues.  Mr. Sheldon was present at the MEC Meeting and coerced the MEC to vote for denial of Appellant’s reappointment, resulting in Dr. Arfaa’s walking out of the meeting.  See, E‑177‑178.
Another material factual dispute is whether there were sufficient MEC members present for this vote to be valid.  Appellant, in her ODMSJ, pointed out on pages 177-178, E‑817-818, that:

Without performing any investigation on its own, a small number of MEC members (those who remained after many left), consisting of mostly hospital employees and contractors, voted to deny Dr. Freilich her reappointment at the urgings of Lyle Sheldon.  These contractors such as Dr. Lindado and Dr. Pebble were employed by the Hospital and heads of their Departments.  Mr. Sheldon demanded that the MEC members all vote unanimously against Dr. Freilich.  Dr. Hosain Arfaa opposed the action and walked out of the meeting when attacked by Mr. Sheldon.
The Chairman of the Board, Dr. Roger Schneider at his Deposition on January 16, 2007, testified:

Q. [At a board meeting] if for whatever reason some members leave, can a vote be taken and still be valid if the majority is no longer there?

A.
At the board of directors I would not undertake such a vote.

Therefore it was up to a jury, not the Judge, to decide whether or not the MEC vote of 6‑2 was even valid at the time.

Another material fact in dispute is whether the MEC acted solely at the direction of administration and its contractors and whether there was any independent deliberation by non-employed or non-contracted MEC members prior to their votes to deny Appellant her privileges.  Also, according to the testimony of Dr. Camacho, Appellant had no real opportunity to defend herself against the administration and its hired contractors because she was never afforded an independent and unbiased review. Dr. Cecilio Camacho, Deposition Testimony, March 5, 2007.  See, E‑818-819. 
There are also two other issues of disputed material facts.  The Court on page 18 of its Opinion, E‑2407 at paragraph 20 accepts as true and undisputed that the Wohl Committee found that Appellant “displayed a chronic pattern of inappropriate behavior for many years”.  Dr. Eck, a Wohl Committee member, disputed that such a statement actually was the Committee’s finding.  See, Dr. Eck’s testimony set forth at E‑650-651.

The other issue the Court ignored was the October 15, 1998, letter from Susan Lapenta, Esquire, to Dr. Dhanjani who chaired the Credentials Committee.  The Credentials Committee was scheduled to meet on October 16, 2000, to review Appellant’s reappointment application.  Ms. Lapenta, in her letter, enclosed two draft letters regarding Appellant’s reappointment before the Credentials Committee even met to consider Appellant’s application, and these letters were drafted and sent prior to the Credentials Committee convening.  These letters illustrate how Appellee manipulated the process and that the denial of Appellant’s reappointment was pre‑determined.  See, E‑709-716.  It is for a jury, not the trial judge, to weigh such disputed conflicting evidence.
3.
The Court Erred When It Held That Appellee Was Entitled To HCQIA TA \s "HCQIA"  Immunity At The Summary Judgment Stage.

Under the disputed facts of this case, HCQIA immunity cannot be determined on summary judgment.  See ODMSJ, E‑903-904.
The standards for professional review action are:

(a)
In general

For purposes of the protection set forth in section 11111(a) of this title, a professional review action must be taken—

(1)
in the reasonable belief that the action was in the furtherance of quality health care,

(2)
after a reasonable effort to obtain the facts of the matter,

(3)
after adequate notice and hearing procedures are afforded to the physician involved or after such other procedures as are fair to the physician under the circumstances, and

(4)
in the reasonable belief that the action was warranted by the facts known after such reasonable effort to obtain facts and after meeting the requirement of paragraph (3).

A professional review action shall be presumed to have met the preceding standards necessary for the protection set out in section 11111(a) of this title unless the presumption is rebutted by a preponderance of the evidence.  (Emphasis supplied.)

Appellee must comply with each standard to be entitled to immunity.  See, Bender TA \s "Bender v. Suburban Hospital, Inc."  at 39 (failure to meet any one of these four conditions precludes HCQIA TA \s "HCQIA"  immunity).  Appellant presented evidence that Appellee did not comply with any of the four standards. Appellant has rebutted the presumption by a preponderance of the evidence.  See, E‑904-905 and E-2085-2148.
Appellee did not act in the reasonable belief that their actions were taken in furtherance of quality health care.  Board members Sherif Osman, M.D. and Lyle Sheldon, also the CEO, both testified that they did not know how the denial of Appellant’s reappointment furthered quality health care.  See, E‑909-913.  How can inventing “new issues” and fabricating board minutes qualify as “action taken in furtherance of quality health care”?   See, E‑925-931.

Appellee did not make a reasonable effort to obtain the facts.  There was absolutely no investigation regarding Appellant’s claims of retaliation because of her good faith complaints regarding substandard care.  Appellee ignored the findings of the Ad Hoc Hearing Committee and deliberately distorted the role of the MEC.  See, E‑913-922.  See also, Ritten TA \s "Ritten v. Lapeer Regional Medical Center, 611 F. Supp.2d 696, 711, 718, 720-721, 723 (2009)"  at 711, “trier of fact . . .  Could question . . . retaliatory motives . . . .  Consequently, the Court cannot say as a matter of law that the Board’s [action] . . . meets the standards of immunity under HCQIA TA \s "HCQIA" ”. 
Appellee did not provide fair procedures to Appellant.  Prior to the Board’s inventing a “new issue,” the Credentialing Committee and the MEC both recommended a one-year reappointment.  After the Board pressured the MEC to investigate the newly invented issue subverting the MEC’s role, the MEC capitulated to the Board’s pressure, reversed itself and recommended that Appellant’s reappointment be denied.  An Ad Hoc Hearing Committee was then convened.  After extensive live testimony, review of all pertinent documents and after the parties submitted briefs, the Ad Hoc Hearing Committee recommended a one-year reappointment.  Three Committees made up of medical professionals recommending a one-year reappointment. The same board that invented the “new issue” ignored three recommendations from well-informed bodies of medical professionals and denied Appellant reappointment because denying reappointment was contrary to the recommendation of medical professionals.  See, E‑839-848, E‑922-924.  On summary judgment, Appellee cannot be found to be have acted:
in a reasonable belief that the action was warranted by the facts known after such reasonable effort to obtain facts.  42 U.S.C § 11112 (a) (4). See, E-924-934.

The Board, when it ignored the recommendations of the Ad Hoc Hearing Committee and the prior one-year appointment recommendation of the Credentialing Committee and the MEC, Appellee acted like a runaway jury and utterly refused to consider the facts and recommendations of the Ad Hoc Hearing Committee and medical professionals.

In refusing to consider the adjudicated facts and recommendations of the Ad Hoc Hearing Committee (equivalent here to a recommendation by the MEC), Appellee also violated the Medical Staff Bylaws, JCAHO accreditation standards, and Medicare Conditions of Participation (See, Bylaws, Appendix III, § E-1366-1370, Joint Commission 2000 Standards, MS.5.1 and 42 C.F.R. § 482.12 and 482.22.)  These three sets of contractual and regulatory provisions all embody the fundamental principle of hospital law that prohibits lay hospital boards from taking unilateral actions on physicians’ privileges contrary to recommendations from the medical professionals.  These principles are so basic they are “jurisdictional” (see, Dallon, Understanding Judicial Review of Hospitals’ Physician Credentialing and Peer Review Decisions, 73 Temple L.Rev. 597, 610 (2000).  No hospital board has unilateral power to take the actions UCHS’s Board took in denying Appellant’s reappointment.  See, E-2085-2148.
Another JCAHO mandate this Board violated was its failure to appoint a Joint Conference Committee (equal board members and medical staff) to reconsider its final decision, when that decision was “contrary to the [medical] executive committee’s last such recommendation”. Joint Commission GUIDELINES for the Formulation of Medical Staff Bylaws, Rules and Regulations (1971) [referenced and quoted from in Mr. Preston’s April 6, 2000 letter to UCHS’s Board, See, E-73].  See also E-959-961.
In Wilkey v. The McCullough-Hyde Memorial Hospital, 2007 WL 3047234*9 (S.D. Ohio Oct. 18, 2007) TA \l "Wilkey v. The McCullough-Hyde Memorial Hospital, 2007 WL 3047234*9 (S.D. Ohio Oct. 18, 2007)" \s "Wilkey v. The McCullough-Hyde Memorial Hospital" \c 1 , the court denied summary judgment holding that:

Finally, there is a question of fact as to whether or not this review process was in the furtherance of quality health care or as a way to remove a physician that did not get along well with some of the other doctors.
See, E-2085-2148.

Here, Appellant has provided evidence that there is a dispute regarding whether the Appellee acted in a reasonable belief in the furtherance of quality health care or whether the Appellee acted because Appellant reported substandard and unsafe care and did not “get along well with some of the other doctors”.
4.
The Court Erred In Its Application Of The Bender Case Because The Process Was Poisoned.
Contrary to the Court’s characterization, Appellant’s case is factually different from Dr. Bender’s.

The Court relied on Bender v. Suburban Hospital, Inc., 134 Md.App. 7, 758 A.2d 1090 (2000) TA \s "Bender v. Suburban Hospital, Inc." , to establish that bad faith or improper motivation are not relevant.  Bender TA \s "Bender v. Suburban Hospital, Inc."  does not stand for the proposition that bad faith or improper motivation is never applicable.  Bad faith and improper motivation are applicable when the bad faith or improper motivation poisons the recredentialing process.

As the Court in Bender TA \s "Bender v. Suburban Hospital, Inc."  noted:

Nor can Dr. Bender legitimately complain that Suburban’s peer reviewers acted in a biased fashion to “falsif[y] the record in a way that poisoned the process.”  At 43.
Appellant proved that Appellee acted in a biased fashion to falsify the record and their action “poisoned the process”.  Appellant presented facts that proved:  the Board fabricated “new information and issues”, (E‑770-773, E‑925‑931); that the Wohl Committee report concluding that “the physician displayed a chronic pattern of inappropriate behavior for many years” was not the conclusion reached by the Committee, (E‑650-651); the reappointment process was manipulated and pre‑determined, (E‑709-716); and the Wohl Committee and MEC were coerced into recommending denial of Appellant’s reappointment. See, E-817‑818.
Plaintiffs’ ODMSJ specifically sets forth material facts in dispute to illustrate how the process was poisoned.  Board members could not have reasonably concluded that their actions would restrict incompetent behavior or protect patients.  Two members of the Board of the Directors, Dr. Osman and Lyle Sheldon, could not explain how the denial of Appellant’s reappointment furthered the quality of health care.  See, E‑1928‑2007.
The objective reasonableness test stated in Ritten TA \s "Ritten v. Lapeer Regional Medical Center, 611 F. Supp.2d 696, 711, 718, 720-721, 723 (2009)"  was not met by Appellee.  In Ritten TA \s "Ritten v. Lapeer Regional Medical Center, 611 F. Supp.2d 696, 711, 718, 720-721, 723 (2009)" , at 718, 723, the Court held that HCQIA TA \s "HCQIA"  Immunity does not encompass all of the defendants’ actions throughout the peer review process ruling that:

Under this record, a reasonable jury could conclude that [Buxton] was in a position to influence” the Board’s decision to reinstate the suspension of Plaintiff’s privileges.   Ercegovich v. Goodyear Tire & Rubber Co., 154 F.3d 344, 355 (6th Cir. 1998).  . . .

Consequently, the Court cannot say as a matter of law that the Board’s reinstatement of the suspension of Plaintiff’s staff privileges meets the standards for immunity under the HCQIA TA \s "HCQIA" .

Dr. Bender lost her case because there were no material facts in dispute that affected the question whether Suburban’s Board was entitled to immunity.  

In Bender TA \s "Bender v. Suburban Hospital, Inc."  there were no fabricated minutes, no coercion of committee members and no material facts in dispute affecting whether or that Board’s decision was in furtherance of quality health care.  
Wieters v. Roper Hospital Incorporated, 58 Fed. Appx. 40 (2003) TA \l "Wieters v. Roper Hospital Incorporated, 58 Fed. Appx. 40 (2003)" \s "Wieters v. Roper Hospital Incorporated" \c 1  (being cited here in accordance with CTA Rule 32.1) clearly sets forth the standard when reviewing ill motives and deciding if HCQIA’s standard of objective reasonableness has been met.

In any case, Dr Wieters’ evidence is far from sufficient to overcome the presumption in favor of the hospital.  A reasonable jury could not conclude that Dr. Wieters has shown by a preponderance of the evidence that Roper was motivated to take its action by something other than the reasonable belief that suspending him would improve the health care at the hospital.  Cf.  Clark v. Columbia/HCA Info. Servs., 117 Nev. 468, 25 P.3d 215 (2001) (denying HCQIA TA \s "HCQIA"  immunity to defendants when plaintiff had expressed concerns about standards of care in a nondisruptive manner, by making disclosures to outside authorities).  …

The Fourth Circuit clearly indicated in Wieters TA \s "Wieters v. Roper Hospital Incorporated"  that if it is shown by a preponderance of evidence that the denial of privileges was motivated by something other than to improve quality health care, defendants are not entitled to HCQIA TA \s "HCQIA"  immunity or summary judgment.  A reasonable jury could conclude from the material facts in dispute that Appellee did not make its decision in furtherance of quality health care. 

The court in Bryan v. James E. Homes Regional Medical Center, 33 F.3d 1318, 1333 (1994) stated that the standard to rebut HCQIA TA \s "HCQIA" ’s immunity is:

Might a reasonable jury, viewing the facts in the best light for the Plaintiff, conclude that he has shown, by a preponderance of the evidence, that the defendants’ actions are outside the scope of §11112(a)? 
It is clear that courts adjudicating HCQIA immunity can overlook bad faith or malice only when there are no material facts in dispute that show that the Board’s actions are outside the scope of § 11112(a).  Defendants claiming immunity must show that their actions were taken in furtherance of quality health care.  Appellant proved that Appellee engineered a poisoned process so that Appellee could not have acted in furtherance of quality health care.  See, E‑924 of Plaintiffs’ ODMSJ.
5.
The 1995 Bylaws Applied To Appellant’s Reappointment.
The Court’s Opinion fails to address that Appellant was credentialed under the wrong Bylaws because she applied for reappointment under the 1995 Bylaws.  As a result she was denied reappointment pursuant to Section 3.1(g) of the 1998 Bylaws, according to criteria that did not exist in the 1995 Bylaws.  This disputed fact also affects the outcome of this case.  The Court’s Opinion incorrectly gives the Appellee an inference that the 1998 Bylaws applied. Appellant, as a result, was deprived of her right to present evidence before a jury with respect to how the differing credentialing standards affected Appellant’s reappointment.  See, E‑982‑985 of Plaintiffs’ Opposition to Defendants’ Motion for Summary Judgment.
The Court was plainly wrong when it dismissed Count II, concluding that Appellant could not have been disadvantaged because Appellee used the 1998 Bylaws, see E-1310-1372, instead of the 1995 Bylaws, see E-1391-1441. The Court ignored the substantial differences between the two generations of bylaws.  See, Count II of the Complaint, E‑32‑61 and E-2189.
Because JCAHO requires physician credentialing criteria to relate directly to patient care, credentialing criteria in UCHS’s December 1998 Bylaws make it easier to terminate a physician for “ethics and behavior” issues than comparable criteria in UCHS’s 1995 Bylaws. The 1995 criteria are a bare, “Attitude, cooperation, and ability to work with others”, requiring the Hospital to wordsmith the connections from “bad attitude” to bad patient care.  The 1998 criteria make the quality of care connection, plus give the Hospital two additional, even more vague standards:  “relates to patient care or the orderly operation of the Hospital”, and “general demeanor and attitude with respect to the Hospital, its patients and its personnel”. (HMH MEDICAL STAFF BYLAWS, APPPENDIX II, Reappointment, § 3.1 (g)).  New § 3.1(g) became effective December 1998, just as Appellant was embarking on her legal odyssey to reappointment: 

Ethics and behavior in the Hospital, cooperation with Hospital personnel as it relates to patient care or the orderly operation of the Hospital, and general demeanor and attitude with respect to the Hospital, its patients and its personnel.  See, E-1351.

By applying the 1998 Bylaws the Appellee used an incorrect credentialing standard that was not applicable at the time of Appellant’s application and hearings.  No amount of “due process” can correct the use of an incorrect standard.  See, E‑982‑985.
6.
Appellant Did Not Abandon Her Claim For Injunctive Relief.
From the time her staff privileges were terminated at Harford Memorial Hospital (HMH), Appellant has vigorously pursued all of her rights administratively and judicially.    
After the Complaint was filed, Appellee, on June 6, 2003, filed a Motion to Dismiss (In Part) Appellant’s Complaint.

On July 8, 2003, Appellant filed her Opposition.

The parties then attended a status conference before Judge Carr, who ordered them to settle this case.

At the Status Conference Appellant’s counsel made an oral Motion for Injunctive Relief. Counsel requested that Appellant be reinstated to HMH’s medical staff during the pendency of this case.

Appellee’s counsel objected, arguing that the Court did not have the power to reinstate Appellant and that Appellee could not agree to have Appellant reinstated because such an amount of time had passed that the hospital system could not reinstate Appellant without going through an initial credentialing process to determine her competency as if Appellant were a new applicant.  

During the Status Conference, Appellant’s counsel cited Stevens v. Emergency Hospitals of Easton, Inc., 142 Md. 526, 121 A. 475 (1923) TA \l "Stevens v. Emergency Hospitals of Easton, Inc., 142 Md. 526, 121 A. 475 (1923)" \s "Stevens v. Emergency Hospitals of Easton, Inc." \c 1  for the proposition that the Court had the power to reinstate Appellant.  See, E‑934‑938.
The parties were not able to resolve this matter, and Judge Carr held a Settlement Conference.  At the Settlement Conference, Appellant’s counsel once again moved for injunctive relief.
Judge Carr did not rule on the Motion for Injunctive Relief because he was determined to assist the parties in resolving their dispute through a Court imposed settlement framework and not through injunctive relief or litigation.  Judge Carr, in consultation with the parties, created a “settlement framework” for the parties to follow.

With the settlement framework in place, Judge Carr ordered Appellant to make an application to the medical staff.

Judge Carr then stayed this case.

Appellant applied as a new applicant for medical staff privileges, with the understanding the 1997 termination of her privileges at UCHS’s Fallston General Hospital would not be used to reject her because she did not meet the Medical Staff Bylaws “threshold criterion” of not having had privileges terminated at any hospital. Appellee subpoenaed each entity listed in Appellant’s application.  After almost two (2) years of investigating Appellant, Appellee denied Appellant’s application. The reason stated was that Appellant did not meet the threshold requirements for recredentialing because in 1997 her hospital privileges were terminated at Appellee’s hospital.  

After that surprising denial of Appellant’s application, Judge Carr lifted the stay and placed this matter back on the active trial docket and discovery began.  Appellant cannot be punished because Judge Carr created a “settlement framework” as an alternative to the requested injunctive relief.  Appellant reapplied pursuant to a court order that was in the Motion of Injunctive Relief.  Appellant cannot be deemed to have abandoned her claim for injunctive relief because she followed the Court’s order to regain her privileges by agreement instead of the relief she prayed for in her Complaint and through her counsel’s oral Motions. 
Appellant did, in fact, under the Court’s direction, press her claim for injunctive relief.  Appellant did not sit on her rights but actively pursued them.

The Court’s citation of Bender TA \s "Bender v. Suburban Hospital, Inc."  v. Suburban Hospital, Inc., 134 Md. App. 7, 758 A.2d 1090 (Md. 2000) for the propositions that Appellant failed to press her claim for injunctive relief is incorrect.  Bender TA \s "Bender v. Suburban Hospital, Inc."  does not support the Court’s finding that Appellant did not press her claim for injunctive relief.

The Bender TA \s "Bender v. Suburban Hospital, Inc."  Court pointed out a two-prong test, which the Court noted at 36, 1105:

In response, Suburban argues, citing Sugarbaker and Imperial, that Dr. Bender abandoned her claim for injunctive relief because she failed to pursue that remedy with sufficient vigor.  In cases similar to the one sub judice, the Fourth and Eighth Circuits have applied an “active pursuit” test requiring physicians (i) to move for injunctive relief and (ii) to press the issue after the defendants successfully assert HCQIA TA \s "HCQIA"  as to damages, in order to maintain a claim for injunctive relief.  Sugarbaker, 190 F.3d at 918; Imperial, 37 F.3d at 1031.  Dr. Bender, they argue, quoting Imperial, 37 F.3d at 1031, “merely ‘prayed’ for an injunction” and did not “move[  ] for injunctive relief or press[ ] the issue of injunctive relief when ‘the vitality of the Complaint, in its entirety, was put to the test on an immunity defense.’”
Here, Appellee had not yet “successfully assert[ed] HCQIA TA \s "HCQIA"  as to damages.” At the Status Conferences before Judge Carr, Appellant moved for injunctive relief by moving to have her privileges reinstated pending the disposition of this case. Appellant’s requests for injunctive relief at the status conferences satisfy the first prong of the test.  Judge Carr’s response to Appellant’s Motion for Injunctive Relief was to create a “settlement framework” wherein Appellant’s staff privileges would be reinstated.  Given Appellant’s active pursuit of her claim for injunctive relief, she did not abandon her claim for injunctive relief.

Further, injunctive relief under Maryland’s Declaratory Judgment Act is ancillary.  See Courts and Judicial Proceedings § 3-402, note 10 TA \l "Courts and Judicial Proceedings § 3-402, note 10" \s "Courts and Judicial Proceedings § 3-402, note 10" \c 2 .  Appellant is entitled to declaratory relief because the lower Court failed to declare the rights of the parties.  See, Section IV.A.
The granting of summary judgment as to Count III was in error.

7.
The Court Erred When It Dismissed Appellant’s Claim That Appellee Violated Maryland Public Policy When Appellee Denied Appellant’s Reappointment.
Appellant was denied reappointment in violation of Maryland Public Policy. The denial of Appellant’s reappointment was based upon Appellant’s Complaints of poor health care quality, unsafe patient care and substandard care in Appellee’s health care facilities.  Appellant registered her complaints about substandard and unsafe treatment of indigent patients, patients on dialysis, substandard care of patients in the TCU and various observed and potential medical errors.  See, E-644, E-666-674, E-675-676, E-690, E-768 and E-782-803.

Appellant, in her ODMSJ, factually and as a matter of law, proved that the denial of her reappointment violated Maryland Public Policy.  See, E-990-998 and E-2149-2177.
V.
CONCLUSION.

For the reasons stated herein, the Court must be reversed and this matter remanded for trial.
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� Although the Court made extensive reference to Appellant’s federal litigation, Appellant submits that that litigation is not germane because the issues involved constitutional challenges and violations of federal statutes.  The state claims were not adjudicated (Freilich at 142 F.Supp.2d 679, 703 (2001)� TA \l "Freilich at 142 F.Supp.2d 679, 703 (2001)" \s "Freilich at 142 F.Supp.2d 679, 703 (2001)" \c 1 � [“T]his Court will exercise its discretion…to dismiss, without prejudice, Dr. Freilich’s state law claims.”]).





� “UCHS’s Board terminated Appellant’s privileges at Fallston because she missed by one day a deadline to schedule a mental health examination.  Appellant was examined by mental health experts that found Appellant to be mentally fit.  See, E-680-689, E-1028-1031.


� No verbatim minutes of the Board exist because they were destroyed.  See, E-925.  Appellee destroyed the verbatim record knowing that this matter would be litigated.






